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DEQ S ON AND CERTI Fl CATI ON OF REPRESENTATI VE
Followng a Petition for Certification filed by the

International Union of Agricultural Wrkers (I1UAY on July 27, 1978, an
el ecti on was conducted anong the agricul tural enpl oyees of Domingo Farns
(Enpl oyer) on July 31, 1978. The Tally of Ballots showed the fol | ow ng
resul ts:

| UAW. 8

Nothion. . . . . . ... ... 1

Unhresol ved Chal | enged Bal |l ots 2

Total . . . . . . ... ... .11

Pursuant to Labor Gode Section 1156. 3 (¢) and 8 Gal. Admn.
Gode Section 20365 (1978), the Enpl oyer filed post-el ection objections.
The Executive Secretary dismssed all but one of the Enpl oyer's objections
and set for hearing its objection that the nunber of enpl oyees who were
eligible to vote was | ess than hal f the nunber enpl oyed during the
Enpl oyer' s peak period, contrary to the requirenent set forth in Labor Code
Section 1156. 4.

A hearing on the said objection was hel d on Sept enber 26,



1978, before Investigative Hearing Examner (IHE Armando Marin Hores. n
Decenber 8, 1978, the IHE issued his initial Decision, in which he found
that the Board's agents had reasonabl y concl uded that the Enpl oyer was at
50 percent of peak at the tinme of the filing of the petition and that the
Enpl oyer failed to establish at the hearing that its prospective-peak
payrol | in 1978 woul d be nore than tw ce the nunber of enpl oyees at the
tine the petition was filed. The IHE therefore recommended that the
Enpl oyer' s objection to the el ection be dismssed and that the | UAWbe
certified as the exclusive col |l ective bargai ning representative of all the
agricultural enpl oyees of the Enployer in California.

The Board has consi dered the objection, the record and the |HE s
Decision in light of the exceptions and briefs filed by the parties and has
decided to adopt the IHE s recormendati on to dismss the objection and to
certify the IUAWfor the reasons set forth bel ow

1977 Peak Peri od

The Enployer is a snall, famly farmng operation whi ch grows
various vegetabl es near A‘royo Gande. |n 1977, the Epl oyer grew bel l
peppers, chili peppers, tonatoes, green beans and Brussels sprouts. Peak
season normal |y occurs during Septenber, Qctober and Novenber when the
Epl oyer harvests its nain crop, bell peppers. In 1977, the Enpl oyer
harvested bel | peppers, chili peppers, and tomatoes during that period. The
Enpl oyer's payrol| records indicate that its 1977 peak enpl oynent period
occurred between Cctober 1 and Cctober 16, and that during that period 16

enpl oyees were on the payroll, 9 tenporary enpl oyees and 7
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per nanent enpl oyees. At the hearing, the UAWcal | ed several w tnesses who
testified that two additional enpl oyees worked for the Enpl oyer in Qct ober
of 1977, although their nanes did not appear on its payroll records. The
| HE found that the said two enpl oyees had worked for the Enpl oyer during
the 1977 peak enpl oynent period, and therefore found that a total of 18
persons were enpl oyed at peak that year.
1978 Peak Period

nh July 27, 1978, the |UAWTfiled the representation petition in

this matter, and the el ection was conducted on July 31, 1978. There were
11 enpl oyees on the Enpl oyer's payroll during the payroll period
i medi atel y preceding the filing of the petition for certification.

Board Agents approached Rudy Dom ngo, the Enpl oyer's manager,
wth the Petition for Certification. After reviewng his records wth the
Board Agents, Domngo indicated that he did not believe the Enpl oyer was at
50 percent of peak enpl oynent, as he expected the peak enpl oynent in 1978
to be greater than in 1977. The Board Agents recommended that the el ection
take pl ace and advi sed Domngo of his right to file a post-el ection
objection wth respect to their determnation concerning peak.

The Board Agents Deternination
Unhder Labor (ode Section 1156.3(al, the Regional Drector has a

duty to investigate the tineliness of the filing of a petition for
certification and, if there is reasonabl e cause to believe that a bona fide
gquestion concerning representati on exists, a representation el ecti on nust

be held wthin 7 days after the
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filing of the petition. |f the Enpl oyer contends that the petition was
filed at a tine when the nunber of enpl oyees constituted | ess than 50
percent of its peak agricultural enploynent for the current year, the
Enpl oyer is required to provide evidence sufficient to support that
contention. 8 Cal. Admin. Gode 8§ 20310 (a) (6} (1978).

V¢ recently discussed the appropriate standard of reviewof a
Board agent's determnation in prospective-peak cases. Charles Ml ovich, 5

ALRB Nb. 33 (1979). In Ml ovich, the Enpl oyer's post-el ection objection

asserted that the UFWs petition for certification was not tinely filed
because the Enpl oyer's payroll for the pay period i medi ately precedi ng the
filing of the petition represented | ess than 50 percent of its peak

enpl oynent whi ch woul d occur later in the cal endar year. V¢ di smssed the
Enpl oyer' s objection and uphel d the el ection, setting forth our standard for
review i n prospective-peak cases: the Regional Drector's peak
determnation wll be upheld if it was reasonable in light of the
infornation available at the tine of the investigation.

Based on the evidence available to the Board Agents at the tine
the petition for certification was filed in the present matter, we find that
the Regional Orector's peak determnation was reasonabl e.

Rudy Domingo, the Enpl oyer's general nmanager, was the only
wtness at the hearing who testified in support of the Enpl oyer's
contention that the petition for certification was untinely. M. Domngo

testified that he did not believe the
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Enpl oyer was at 50 percent of its anticipated 1978 peak enpl oynent when the
petition was filed. He based his belief on the fact that nore crops woul d
be harvested in 1978, because some crops had been planted |later due to a
wet spring, ¥ and because beans were doubl e-cropped due to increased
orders.? A the hearing, Doningo testified that he estinated having 25
ful'l-tinme enpl oyees during peak season in 1978.

The focus of our inquiry is on the reasonabl eness of the Board
Agents' determnation at the tine it was nade. Domngo offered al nost no
testinony at the hearing to support the Enpl oyer's contention that the
Board Agents' determnation of tineliness was unreasonabl e. Dom ngo
testified that when the Board Agents first presented the petition for
certification, they examned the Enpl oyer's payrol|l records and di scussed
the peak issue wth him Domngo told the agents that he did not believe
the Enpl oyer was at 50 percent of peak and that, due to a "bad situation”
at the end of the current year, the Enpl oyer woul d be "l oaded down with a
lot of work" and woul d "probably hire nore [enpl oyees] than what these
records woul d show, probably nore than in any past year."

There was no evidence at the hearing that Domngo offered the

Board Agents any other infornmation to substantiate his claim

YIn addition to bel | peppers, chili peppers, and tonatoes, which were
harvest ed during peak in 1977, the 1978 peak harvest included beans and
possi bl y sone Napa peas.

ZDoningo testified that one of the reasons beans were doubl e-cropped was
that the bell peppers would be harvested slightly later than usual, and
doubl e-croppi ng of the beans woul d "keep the workers busy" while waiting
for the peppers.
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that the Enpl oyer was not at 50 percent of peak enpl oynent for 1978.
Moreover, there is no evidence that Domngo provided any specific facts
concer ni ng how nany nore acres of crops woul d be harvested during the 1978
peak than during the 1977 peak, or how nany enpl oyees woul d be required to
harvest the extra acres. It appears that the figure of 25 additional

enpl oyees was first nentioned at the hearing, ¥

and neither that figure nor
any factual information as to how nany additional enpl oyees woul d be needed
was communi cated to the Board Agents during their discussions wth
Dom ngo. ¥

(obvi ously, the determnation of prospective-peak enpl oynent for
a calendar year is often difficult, and the Act dictates that any estinate
of peak nust be based on "all ... relevant data”. In prospective-peak
cases, where an estimate of a future workforce i s nade, past payroll
records are only one guide, and any other relevant factors nust be brought
tolight to assure the nost accurate determnation.

Qur regul ations place on the enpl oyer the burden of providing
the Board wth infornation to support a contention that it has not yet

achi eved 50 percent of its anticipated peak for the cal endar year. 8 CGal.

Admn. Gode S 20310 (a) (6) (1978). V¢ have

¥Bven at the hearing, Domingo testified that 25 was a reasonabl e nunber,
"nore or less”, and that he really would not know how nany workers were
needed until peak season actually arrived.

Y A the hearing, Rudy Domingo testified that he did not go into much
detail wth the Board Agents, and admtted that, when the petition for
certification was presented to him he had insufficient evidence to show
that Domngo Farns was at |ess than 50 percent of peak enpl oynent.
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rejected the argunent that the burden is on the Board Agent to nake
specific inquiries in order to determne the correctness of an Enpl oyer's

anticipated peak figure. See Malovich, supra. "V find it nore reasonabl e

torequire the party wth access to infornation to provide it in support of
its claimthan to require a Board agent to frane specul ati ve questions
about possibilities which mght or mght not affect enpl oynent at a

particul ar ranch.” Ml ovich, supra.

In the present case, the | HE found that 18 persons worked for
the Enpl oyer during the fourth quarter of 1977 and that this was nost
likely the nunber used by the Board Agents in determning the Ewl oyer's
peak enpl oyment figure for 1977. The Enpl oyer failed to provide the Board
Agents with sufficient evidence to showthat its peak enpl oynent in 1978
woul d be nore than 18. There were 11 enpl oyees on the payroll for the
applicabl e pre-election period and, as 11 is nore than 50 percent of 18,
the Board Agents reasonably determned that the petition was tinely fil ed.

Enpl oyer's Mition to Reopen the Hearing

After the IHE issued his initial Decision, the Epl oyer noved
for arehearing or to reopen the hearing, based on new evi dence, i.e., that
subsequent to the hearing, the Enpl oyer reached peak enpl oynent and that 26
enpl oyees were on its payroll during the payrol| periods endi ng Novenber 1,
1978, and Decenber 1, 1978.

In Mal ovi ch, the peak-enpl oynent period occurred after the
el ection but before the hearing. Records for the peak period indicated

that | ess than 50 percent of peak enpl oynent had been
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achi eved when the petition for certification was filed. Athough we did not
rej ect such evidence of post-election peak enpl oynent data in Ml ovich, we
held that an el ection woul d not be set aside, nor a Regional Drector's
reasonabl e determnation of anticipated peak reversed, solely on the basis
of such hi ndsi ght infornation.

In the present case, peak enpl oynent was reached after the close
of the hearing but before the IHE s Decision issued. As the statutory and
policy reasons for adopting a standard of reasonabl eness at the tine of the
pre-el ection peak determnation apply wth equal force in the present case,
we hereby di smss Respondent's notion for a rehearing or to reopen the
heari ng.

V¢ conclude that the Regional Drector's determnation that the
petition was tinely filed was reasonable in light of the information
furnished to himat that tine. Accordingly, the Enpl oyer's objection is
hereby di smssed, the election is upheld, and certification is granted.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have
been cast for the International Union of Agricultural Wrkers and that,
pursuant to Labor Gode Section 1156, the said | abor organi zation is the
excl usive representative of all agricultural enpl oyees of Domngo Farns in
the Sate of Galifornia, for the purpose of collective bargaining, as
defined in Labor GCode
TITTETTTTTTTT ]

TETHETTTTTLTE ]
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Section 1155.2 (al, concerning enpl oyees' wages, working hours and ot her
terns and conditions of enpl oynent.

Cated: May 10, 1979

GERALD A BROM Chai rnan

RONALD L. RUZ, Menber

RCBERT B. HUTCH NSO\ Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Domingo Farns (1 UAW 5 ALRB No. 35
Case No. 78-RG7-SM

|HE DEQ S ON

A representation el ection was conducted anong the agricul tural enpl oyees
of Domngo Farns (Enployer) on July 31, 1978. The Tally of Ballots showed 8
votes for the International Uhion of Agricultural VWrkers (I1UAY, 1 for No
Lhi on, and 2 chal | enged bal | ot s.

The chal l enged bal lots were insufficient in nunber to effect the results
of the el ection.

The Enpl oyer filed a post-el ection objection, contending that the nunber of
enpl oyees who were eligible to vote was | ess than hal f the nunber enpl oyed during
the Enpl oyer's peak period, and that therefore the petition was not tinely filed
pursuant to Labor Gode Section 1156.4. In his Decision, the Investigative Hearing
Examner (IHE) found that the petition was tinely fil ed, because the Board Agents
had reasonabl y concl uded that the Enpl oyer was at 50 percent of peak at the tine
the petition was filed, and the Enpl oyer had failed to establish that its
prospect i ve-peak payroll for 1978 woul d be nore than tw ce the nunber of eligible
voters at the tine the petition was filed. Accordingly, the | HE recommended
dismssal of the Enployer's objection and certification of the | UAW

MO ON TO RECPEN HEAR NG

After the IHEissued his Decision inthis nmatter, the Enpl oyer noved for a
rehearing or to reopen the hearing for the receipt of new evidence, i.e., the data
as to the actual peak enpl oynent period for 1978, whi ch occurred after the hearing
closed. The Board affirned its statutory and policy reasons for adopting the
standard of reasonabl eness at the tine of the pre-el ection peak determnation, and
deni ed the noti on,

BOARD DEAQ S ON

After considering the Emwl oyer's exceptions to the IHE s Decision, in light
of the entire record, the Board concluded that the petition was tinely filed. The
Board found that, based on evidence available to the Board Agents at the tine the
petition for certification was filed, they had reasonably determned that the
petition was tinely filed. The Ewl oyer told the Board Agents that the Enpl oyer
woul d be "l oaded down wth a lot of work™ at the end of the year and woul d probabl y
hire nore enpl oyees than it enpl oyed during the peak period of the previous year,
according to the Enpl oyer's records. However, the Enpl oyer did not provide any
speci fic facts concerni ng how nany nore acres of crops woul d be harvested or how
nany enpl oyees woul d be required to harvest the extra crops. Therefore, the
Enpl oyer failed to neet its burden of providing the Board with information to
support its contention that it had not yet achieved 50 percent of its anticipated
peak for cal endar year 1978.

The Board di smssed the Enployer's objection and certified the | UAWas
the excl usive col | ective-bargai ning representative of the Enpl oyer's
agricul tural enpl oyees.

* % *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.
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STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:
DOM N3O FARVS,

Enpl oyer,
Case No. 78-RG7-SM

and

| NTERNATI ONAL UNON G
AR QLTURAL WIRKERS,

Petiti oner.

G B Wtkins, Jr.,
G ower - Shi pper Veget abl e
Associ ation, for the enpl oyer.

Arturo Gastro, _
for the International Uhion
of Agricultural \Wrkers.

DEQ S ON
STATEMENT (F THE CASE
ARVANDO MAR' N FLCRES, I nvestigative Hearing Exam ner:

This case was heard before ne on Septenber 26, 1978 in Santa Mri a,

Glifornia.

A Petition for Certification at Domngo Farns was
filed on July 27, 1978, by the International Union of Agricultural Vérkers
(hereafter "IUAW). An election was held on July 31, 1978 wth the

follow ng results:

| UAW 8
No Uhi on 1
Uhresol ved Chal | enged Bal |l ot s 2
Tot al 11
No. of Nanmes on Li st 11



Thereafter, Domngo Farns (hereafter "enpl oyer”) tinely
filed a petition objecting to the election, pursuant to Labor Code
81156. 3(c) and 8 Cal. Admin. Code 820365 (1978). The Executive
Secretary partially dismssed the enpl oyer's objections petition and
set for hearing the contention that the nunber of enpl oyees who
qualified to vote was | ess than hal f the nunber enpl oyed duri ng Dom ngo
Farms peak season. Thus, the issue at the hearing was whet her the
| UAWs petition for certification was tinely filed, pursuant to Labor
(ode 81156. 4.

The enpl oyer and the UAWwere represented at the hearing
and were given a full opportunity to participate in the proceedi ngs.
Both parties submtted post-hearing briefs.

Loon the entire record, including ny observation of the
deneanor of the w tnesses, and after consideration of the argunents of
the parties, | nmake the follow ng findings of fact, conclusions of |aw
and recommendat i on.

H ND NG G- FACT

Domngo Farns is a snall, famly farmng operation in the
busi ness of grow ng various vegetabl es near Arroyo G ande.

1977 Peak Period

In 1977 the enployer grew bell peppers, tonatoes,
brussel s sprouts and green beans.

M. Rudy Domngo, general manager of Domingo Farns and son
of its owner, testified that peak season for Domingo Farns nornally

occurred from Sept enber through Novenber. This



is the period when the enpl oyer's main crop, bell peppers, woul d be
harvested. Last year, bell peppers and tonatoes were harvested during
this period.

Enpl oyer introduced into the record its payroll records
for 1977.Y These records indicate that a total of eighteen

different agricultural enpl oyees worked for Domngo Farns during
the fourth quarter of 1977.%

A the hearing the parties entered into the fol |l ow ng
stipulation: "Enployer's Exhibit #la (Tenporary Enpl oyees) shows that for
the payrol| period ending 10-17-77 ni ne peopl e were pai d. Enpl oyer's
Exhi bit #1b (Pernanent Enpl oyees) shows that for the payrol |l period endi ng
11-1-77 eight people were paid." This nunber apparently included Rudy
Dom ngo, the conpany nmanager, who shoul d have been excl uded. The correct
nunber woul d then be seven, not eight.

These records indicate that enpl oyer's peak enpl oynent period
occurred between Gctober 1 and Cctober 16, and that during this period 16
persons were on the payroll-- 9 tenporaries plus 7 pernanents.

The enpl oyer's payrol | records were not the only evi dence of
how nany enpl oyees worked for Domngo Farns during Qctober 1977. The | UAW
called several wtnesses to testify that Joel Navarro and Al varo Navarro

al so worked for Domingo Farns

1/ These are nmarked as Enpl oyer's Exhibits #la and #1b. Exhibit #lais a
record of tenporary enpl oyees and Exhibit #lb is a record of pernanent
enpl oyees.

2/ Thi s nunber excludes Rudy Dom ngo, whose Record of Enpl oynent and
Earnings is al so anong the group of pernmanent enpl oyees.



in Qctober of 1977, even though they do not appear on the enpl oyer's
payrol | records. Based upon the uncontradicted testinony of Joel
Navarro, Avaro Navarro and Rafael Ros, | find that Joel and
A varo al so worked for Domingo Farns during enpl oyer's peak enpl oynent
peri od between ctober 1 and Gctober 16 of 1977, even though Joel and
A varo do not appear on enployer's payrol|l records for that period.
Therefore, | find that during enpl oyer's peak enpl oynent period in
Qctober of 1977, 18 persons were enpl oyed-- the 16 workers appearing on
the payrol| records plus the two workers who do not.
Pre-Petition Period
Qh July 27, 1978, the 1UAWfiled wth the Board of Petition

for Certification at Domngo Farns. The el ection took pl ace on July 31,
1978 and all 11 eligible voters cast ballots. The voter eligibility
payrol | period was July 1, 1978 to July 16, 1978.

Enpl oyer' s payrol|l records for 1978 were admtted into
evi dence. ¥ These records indicate that there were 11 peopl e on the
enpl oyer's payrol | during the payrol|l period i medi ately precedi ng the
filing of the Petition for Certification.

Prospective Peak for 1978

It is enployer's contention that its peak enpl oynent period is
yet to cone, and that peak enpl oynent would be greater this year than

| ast. The only evidence proffered in support of

3/ Enployer's Exhibit # 2.



this contention was the testinony of Rudy Domingo. He testified that this
year the enpl oyer grew bel |l peppers, tonatoes, brussels sprouts, green
beans, chili peppers, napa and fresh peas. He further testified that

enpl oyer increased its acreage this year because it "doubl ed cropped" or
doubl ed the acreage of its bean crop from25 to 50 acres over |ast year.
Beans were doubl ed this year because, due to a late start in planting, nore
acres were open for planting after the summer nont hs and because nore beans
had been ordered this year. The delay in planting was caused by a heavy
anount of rainfall earlier in the year.

M. Domngo testified that enpl oyer's peak season for enpl oynent
this year would occur in the mddl e of ctober. A that tine workers woul d
be harvesting bell peppers, chili peppers, tomatoes, napa and beans.

About five days before the el ecti on Rudy Donmingo was
contacted by an agent of the ALRB, The peak issue was raised in his
di scussions wth the Board agent. M. Domingo testified that he told
the Board agent that he didn't think the conpany was at peak. He
testified that:

"...he (the Board agent) | ooked over some of our records.

And then | nentioned our situation this year, and he

suggested that if we feel confident that we could wn a non-

union vote, if we wn the election, no union, then the peak

issue wouldn't natter. And if we lost, then | could raise an

objection afterwards, after the election.”

M. Domngo further testified that he told the Board agent that the
conpany woul d "probabl y" hire nore than the records showed-- nore than in any
past year. He expected to have nore people working this year during the peak
peri od because "...we have nore to harvest." Wen asked for his estination of

how nany peopl e he woul d have



working during the peak payroll period this year, M. Dom ngo

responded, "l could see tinmes when we coul d have 25 peopl e out

there, and they'd still be working full tine." ¥ Wen asked to

characteri ze the estimated nunber of 25 as high or low M. Domingo stated:

"Wl | judging fromour |ast year's enpl oynent and

our situation this year, its a reasonabl e figure,

nore or |ess. VW could have nore, but we woul dn't

know until our peak season cone around, and then

we' d see how nany workers we woul d need. "5/

M. Domngo based his opinion that approxi nately 25 workers
woul d be working during this year's peak payrol | period on two factors.
(1) Ewpl oyer doubl ed-cropped its bean acreage this year. (2) Enpl oyer
woul d be harvesting four crops at the sane tine this year, whereas | ast
year only two were harvested. He testified that beans and napa woul d be
harvested at about the sane tine as bel| peppers and tonatoes because al |
four crops, due to the unusual |y wet planting year, were planted | ate and
at the sane tine.

ANALYS S AND QONCLUSI ONS

Section 1156.3(a)(1) of the Agricultural Labor Relations Act

requires that a petition for certification nust state:

That the nunber of agricultural enpl oyees currently
enpl oyed by the enpl oyer naned in the petition, as
determned fromhis payrol |l imediately precedi ng
the filing of the petition, is not |ess than 50
percent of his peak agricultural enpl oynent for the
current cal endar year.

4/ Transcripts of hearing, at page 29.

5/ Transcripts of hearing, at page 30.
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Furthernore, Section 1156.4 provides that:

...the Board shall not consider a representation

petition...as tinely filed unl ess the enpl oyer's

payrol | reflects 50 percent of the peak agricul tural

enpl oynent for such enpl oyer for the current cal endar

year for the payroll period i medi ately precedi ng the

filing of the petition.

Enpl oyer contends that at the tine the | UAWTiled the
petition for certification at Domngo Farns, the enpl oyer was not at 50
percent of its peak agricultural enploynent for the current year because
the prospective peak nunber for 1978 (25) woul d be greater than the
nunber achi eved in 1977 (18).

It is undisputed that enpl oyer's peak enpl oynent period occurs
in Cctober and Novenber of each year. The enpl oynent figure for the peak
payrol | period of Gctober 1 through Gctober 16, 1977, was 18. At the tine
of this election, July 31, 1978, 11 workers were enpl oyed during the voter
eligibility payroll period of July 1 through July 16, 1978. However,
enpl oyer contends that this year, during its upcomng peak season in
Qctober and Novenber, it wll enploy 25 workers. Thus, the objection
concerns predicting prospective peak.

Under Labor Gode 81156.3(a) the Regional Orector, generally
through hi s/ her Board agents, has a duty to investigate the tineliness of

the filing of a Petition for Certification. |If there is reasonabl e cause

to believe that a bona fide question of representati on exists, a

representati on el ection nust be held wthin seven days of the filing of the

petition. Labor Code 81156.3(a)(4).



If the enpl oyer contends that the petition was filed at a tine
when the nunber of enpl oyees enpl oyed constituted | ess than 50 percent of
its peak agricultural enpl oynent for the current cal endar year, the
enpl oyer is required to provide evidence sufficient to support that
contention. 8 Gal. Admn. (ode 820310(a)(6)(1978). Furthernore, if the

enpl oyer contends that he expects that a payroll period later in the

cal endar year wll reflect an average nunber of enpl oyee days worked that

is nore than tw ce the average nunber of enpl oyee days worked during the

payrol | period i medi ately preceding the filing of the petition, heis
required to provide the Board wth informati on to support that contention.
8 Gal. Admn. (ode 820310(a)(6)(B)(1978). |If the Board agent investigating
the petition is to make a reasonabl e determnation about what an enpl oyer
contends wll be a higher than nornal future peak enpl oynent nunber, then
the enpl oyer nust supply sufficient infornation.

S nce enpl oyer' s peak season had yet to arrive at the tine of
the hearing in this case the hearing officer is put in the sane position as
the Board agent in determning whether the Petition for Certification was
tinely filed. This process wll necessarily involve a review of the
deci sion of the Board agent, based upon the information provided to hi mat
the tine of the filing of the petition, to see whether there was reasonabl e
cause to believe that a bona fide question of representation existed. |If
the Board agent's peak determnation and decision to hol d the el ection,
based upon the informati on provided at the tine of the filing of the
petition, were an abuse of discretion under Labor Code 81156(a)(4), then the

el ection shoul d be overt ur ned.
-8-



In the present case enpl oyer submtted to the Board agent his
1977 payrol | records which indicated that 18 different persons worked for
Dom ngo Farns during the fourth quarter of 1977. This is the sane nunber
which | independently find constituted enpl oyer's peak enpl oynent figure
for 1977.% B ghteen is al so the nunber the Board agent nost |ikely used in
determni ng enpl oyer' s peak enpl oynent figure for 1977. A the tine of
the el ection there were 11 enpl oyees on the payrol | for the payroll
period i medi ately preceding the filing of the Petition for

CGertification.” Qearly, the nunber 11 is nore than 50 percent

of enpl oyer's 1977 peak of 18.

M. Rudy Domngo testified that he tol d the Board agent
investigating the petition that he (Domngo) did not think the conpany was
at peak. Wien the Board agent revi ened enpl oyer's payrol |l records Dom ngo
nentioned the harvesting situation this year and said the conpany woul d
"probabl y" hire nore than its records showed were hired | ast year during
the peak period. The Board agent suggested that the el ection be hel d and
inforned M. Domingo of his post-election objection rights.

There is no evidence that any infornation was supplied to the
Board agent to substantiate enpl oyer's contention that 25 workers woul d be
enpl oyed during this year's prospective peak period. In fact there was no

evi dence presented at the hearing

6/ S nce enployer did not retain the daily and hourly worksheets

nai ntai ned by the enpl oyees thensel ves, it is inpossible to use the
averagi ng net hod of determning peak as set forth in Mario Saikhon Inc., 2
ALRB No. 2 (1976). However, the | ack of any evidence of enpl oyee turnover
woul d nean, in ny judgnent, that the Sai khon approach is not applicable to
this case anyway.

7/ Al 11 were eligible to vote.



that enpl oyer inforned the Board agent that it expected a peak enpl oynent
figure of 25 this year. |t appears that this estimate first cane to
light at the hearing. And this nunber itself seens to have been the
result of only guesswork. dearly, the enpl oyer did not cone forward,
prior to the election, wth sufficient concrete infornation to
substantiate its contention that this year's peak figure woul d be
significantly greater than last year's. Thus, the enpl oyer did not neet
its obligations under the Board' s adninistrative regulations.® This
failure to provide infornmation at the proper tine defeats the purpose of
the Act and Regul ations which require a peak determnation wthin seven
days of the filing of the petition. In light of the infornation provided
by the enpl oyer the Board agent's determnation that enpl oyer was at 50
percent of peak at the tine of the filing of the petition was reasonabl e.
The decision to go ahead wth the el ection was therefore not an abuse of
di scretion under Labor Code 81156. 3(a)(4).

The evi dence presented at the hearing was al so insufficient to
support enpl oyer's contention. Enployer's general nanager testified that
nore acreage was planted this year and that nore crops woul d be ready for
harvesting at peak of season in Novenber. Assumng this to be true, it
still was not shown that at |east 25 workers woul d be enpl oyed during the
1978 peak payrol |l period as the enpl oyer contended. The only evidence
offered to support this contention was the general testinony of the

conpany nanger. The nost substantive testinony he of fered

8/ Specifically, 8 Gal. Admn. Gode Sections 20310 (a) (6) and
20310(a) (6) (B) (1978).
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on this crucial point was as follows: "I could see tines when we coul d
have 25 people out there, and they'd still be working full tine," He
characterized this nunber as a "reasonabl e figure, nore or less.” Nothing
further was offered in support of the contention that 25 workers woul d be
enpl oyed during the upcomng peak payroll period. Based upon this record,
| cannot concl ude that enpl oyer woul d achi eve a prospective peak payrol |
figure of 25. It may turn out that while this matter is under
consideration the enpl oyer may hire 25 workers during its peak payroll
period. However, that factor should not overrul e the present determnation
because of the ease w th which an enpl oyer coul d deliberately nani pul ate
its enpl oynent decisions in order to circunvent the present review In ny
judgnent, the enpl oyer did not, prior to the el ection or at the post-

el ection hearing, substantiate its contention that a payrol|l period |ater
in the cal endar year woul d reflect an average nunber of enpl oyee days

worked that woul d be nore than tw ce the average of enpl oyee days wor ked

during the payroll period i nmediately preceding the filing of the
petition. 8 Gal. Admn. (ode §20310(a)(6)(B) (1978). In other words,
enpl oyer failed to establish that during its prospective peak payrol |
period it would enpl oy nore than 22 workers--22 being tw ce the pre-
el ection payrol | nunber of 11.

GONCLUS ON AND  RECOMMENDATT ON

| conclude that there was no abuse of discretion in the Board

agent's determnation that enpl oyer was at 50 percent
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of peak at the time of the filing of the petition and in the decision to
hold an el ection at Domngo Farns. | further conclude that enpl oyer
failed to substantiate, at the hearing, the contention that its
prospective peak payrol |l nunber this year woul d be 25, or a nunber greater
than 22. | therefore recormend that the enpl oyer's peak objection to the
el ection be dismssed and that the | UAWbe certified as the excl usi ve bar-
gaining representative of all the agricultural enpl oyees of Domngo Farns
inthe Sate of Galifornia

DATED, Decenber 8, 1978

Respectful |y submtted,

WM P erens Folorze
ARVANDO MAR N FLARES
I nvestigative Hearing Exam ner
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